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Charles H. Upshur

Sussex Correctional Institution
23203 DuPont Boulevard

P. O. Box 500

Georgetown, DE 19947

RE: Defendant ID No. 0207009470A (R1)
Dear Mr. Upshur:

| have had achanceto study your Motion for Postconviction Relief filed on March 15, 2005.
| must inform you that it is denied.

Your first ground isthat your attorney wasineffective inrepresenting you. Y ou argue that
your attorney should have been abletointroduceinto evidencetheresultsof a“fieldtest” conducted
by the police on a portion of the alleged drugs that were seized from you. Y ou note that the “field
test” was negative and thereby created a reasonable doubt asto all the testing done inyour case on
all the cocaine found in your possession or at your home or on your co-defendant.! Just because
something isin a police report does not mean that it becomes evidence in a court of law. A “field
test” isjust that and the results of such atest by an officer are not admissible. The tests that are
relied upon by the courts are those testsfrom the medical examiner's office or from asimilar testing
facility.

Y our claim of ineffective assistance of counsel isbased upon your belief that the “field test”
would have been introduced into evidence had your attorney so moved, but you are mistaken. | can
find no grounds to find your attorney ineffective for not moving to introduce the police report
containing the negative “field test”. This ground is denied.

In Ground 2, you allegethat thereisanillegal sentence Thisargument isdfficult tofollow
but it would appear that you are stating that you should have been found guilty of having only 9.8
grams of cocaine as opposed to the 100 grams or more, which was the evidence at trial. Y ou aso

In your statement, you acknowledged the cocaine found on your grlfriend was yours.
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allege that instead of being sentenced for possession with the intent to deliver cocaine, you should
have been sentenced to a “lesser offense” which you believe to be possession with theintent to
deliver marijuana. Therefore, you ask this Court to correct the illegal sentences imposed.

After reviewing the statutes which werein effect at the time of your conviction, aswell as
the specific charges to which you were convicted, | am satisfied that the sentences imposed were
required by law. This ground is denied.

In Ground 3, you alege that there was an illegal search of your property based upon
information from an informant. While you do not factually develop this claim, | note that it is
procedurally barred. Such aclaim is required to be brought before the trial court so that it can be
reviewed.? Since thisissue has not been raised heretofore, you are required under Rule 61(i)(3) to
establish causefor not raising theissue earlier and actual prejudice. Y our only attempt at addressing
the cause is that you claim that your trial attorney refused to pursue thisissue. Attorneys are not
required to file any and every mation that their clients want filed. Attorneys are to use their
professional judgment and to pursue claimswhichthey believe haveavalidbasis. Y ou have neither
alleged nor shown that your attorney wasineffectivefor not filing aMotion to Suppressthe evidence
seized based upon the search warrant. Therefore, this ground is procedurally barred.

For the aforementioned reasons, your Motion for Postconviction Relief is denied.

IT 1SSO ORDERED.
Yoursvery truly,

T. Henley Graves

THG:bg
CC: Prothonotary
Department of Justice

2Y oumay recall therewasaMotionto Suppressfiled and ruled uponby the Court concerning
your statements to the police.



